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1. S i n c e  d e f a u l t e d  t imber  sale  c o n t r a c t o r  is n o t  
e l i g i b l e  to  b i d ,  it is n o t  a n  i n t e r e s t e d  
p a r t y  f o r  pu rposes  o f  p r o t e s t i n g  t h e  pro- 
c e d u r e s  fo l lowed d u r i n g  a n  o r a l  a u c t i o n  f o r  
resale o f  t h e  same t imber .  E x c l u s i o n  of 
b i d d e r s  who have f a i l e d  to  complete  t imber  
sale contracts is s p e c i f i c a l l y  p e r m i t t e d  by 
Forest S e r v i c e  r e g u l a t i o n s  and h a s  been 
upheld by t h e  cour t s  and by GAO. 

2. Defau l t ed  t imber  sale  contractor 's  allega- 
t i o n s  t h a t  t h e  Forest S e r v i c e  h a s  n o t  r e s o l d  
timber a t  t h e  h i g h e s t  o b t a i n a b l e  p r i c e  or 
r easonab ly  a t t e m p t e d  t o  m i t i g a t e  damages are 
matters " r e l a t i n g  to"  t h e  o r i g i n a l  c o n t r a c t ,  
and they  therefore must be r e s o l v e d  by t h e  
Department of A g r i c u l t u r e  Board o f  C o n t r a c t  
Appeals. 

Seaboard Lumber Co .  p r o t e s t s  t h e  u s e  o f  a l l e g e d l y  
improper  p rocedures  by t h e  Q u i l c e n e  Ranger District d u r i n g  
an o ra l  a u c t i o n  f o r  resale of t h e  Rainbow Timber S a l e ,  
Olympic N a t i o n a l  Forest ,  Olympia, Washington. W e  d i s m i s s  
t h e  p r o t e s t .  

Seaboard breached  a contract  f o r  sa le  of  t h e  same 
t i m b e r ,  awarded March 27,  1980, by f a i l i n g  t o  make r e q u i r e d  
e x t e n s i o n  d e p o s i t s .  By l e t te r  d a t e d  May 6, 1983, t h e  
Forest S e r v i c e  n o t i f i e d  Seaboard o f  t h e  r e s u l t i n g  c a n c e l l a -  
t i o n  of t h e  c o n t r a c t ,  s t a t i n g  t h a t  damages would be c a l c u -  
l a t e d  acco rd ing  t o  S t a n d a r d  P r o v i s i o n  B9.4, F a i l u r e  t o  
C u t .  Under t h i s  p r o v i s i o n ,  damages are measured by t h e  
d i f f e r e n c e  between t h e  o r i g i n a l  c o n t r a c t  v a l u e  and t h e  
resale v a l u e  a t  t h e  new b i d  p r i c e .  
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I n  a d v e r t i s e m e n t s  f o r  t h e  November 30, 1983, resale, 
t h e  Forest S e r v i c e  s p e c i f i c a l l y  stated t h a t  Seaboard would 
n o t  be p e r m i t t e d  to  b i d ;  it a l so  r e q u i r e d  o t h e r  b i d d e r s  t o  
c e r t i f y  t h a t  t hey  were n o t  a f f i l i a t e d  w i t h  Seaboard. The 
f i r m  n e v e r t h e l e s s  submi t t ed  a b i d  t h a t  t h e  sale o f f i c e r  
rejected and r e t u r n e d .  

Seaboard a l l e g e s  t h a t  t h e  o r a l  a u c t i o n ,  which fo l lowed 
submiss ion  of  sealed b i d s ,  was c l o s e d  p rema tu re ly  w h i l e  
a n o t h e r  b i d d e r ,  Ben Levine ,  was a t t e m p t i n g  t o  submit  a 
b id .  T h e  proposed award t o  Handley and P h i l l i p s  Logging 
Company, t h e  h igh  b i d d e r  a t  t h e  time t h e  sale  was c l o s e d ,  
would be improper ,  acco rd ing  t o  Seaboard ,  because  t h e  
Forest  S e r v i c e  is r e q u i r e d  t o  resel l  t h e  t imber  a t  t h e  
h i g h e s t  o b t a i n a b l e  p r i c e  and t o  m i t i g a t e  t h e  damages t h a t  
w i l l  be a s s e s s e d  a g a i n s t  Seaboard.  

T h e  Forest S e r v i c e  r e sponds ,  f i r s t ,  t h a t  Seaboard 
shou ld  n o t  be c o n s i d e r e d  a n  i n t e r e s t e d  p a r t y  under  o u r  Bid 
Protest  P rocedures ,  4 C.F.R. § 21. l (a )  (19831, because it 
l a c k s  a s u f f i c i e n t ,  d i r e c t  i n t e r e s t  i n  t h e  Rainbow resale 
and because  o t h e r  b i d d e r s ,  i n c l u d i n g  Levine,  which c l e a r l y  
would have such  an  i n t e re s t ,  have n o t  p r o t e s t e d .  

I n  any e v e n t ,  t h e  Forest S e r v i c e  a r g u e s ,  t h e  a u c t i o n  
was conducted a c c o r d i n g  t o  p r o c e d u r e s  announced a t  t h e  
s ta r t :  when b idd ing  appeared  t o  have ended ,  t h e  sale 
o f f i c e r  announced t h a t  t h e  sale would be c l o s e d  i n  1 minute  
i f  no f u r t h e r  b i d s  were for thcoming.  The sale o f f i c e r  
no ted  t h e  t i m e  a t  15-second i n t e r v a l s ,  and t h e  e n t i r e  
p e r i o d  had e x p i r e d  a t  t h e  time t h a t  Levine ,  which had 
a l r e a d y  submi t t ed  a b i d  b u t  a p p a r e n t l y  a n t i c i p a t e d  t h a t  
b i d d e r s  w o u l d  be p o l l e d  f o l l o w i n g  e x p i r a t i o n  o f  t h e  
1 - m i n u t e  p e r i o d ,  a t t empted  t o  b i d  aga in .  While i n  t h e  p a s t  
b i d d e r s  have been p o l l e d ,  t h e  Forest S e r v i c e  n o t e s ,  t h i s  
p r a c t i c e  h a s  been d i s c o n t i n u e d .  S i n c e  a l l  b i d d e r s  had 
n o t i c e  of  t h e  t i m e  l i m i t s ,  t h e  Forest  S e r v i c e  conc ludes ,  
its p r o c e d u r e s  were p rope r :  however, i t  h a s  de layed  award 
t o  Handley and P h i l l i p s  pending o u r  d e c i s i o n .  

S i n c e  Seaboard was n o t  e l i g i b l e  t o  b i d  on  t h e  Rainbow 
Timber Sale resale, w e  a g r e e  w i t h  t h e  Forest S e r v i c e  t h a t  
it is n o t  an  i n t e r e s t e d  p a r t y  f o r  pu rposes  of p r o t e s t i n g  
t h e  p r o c e d u r e s  fo l lowed d u r i n g  t h e  o ra l  a u c t i o n  and/or t h e  
sa le  o f f i c e r ' s  r e fusa l  t o  p e r m i t  Ben Levine to  b i d  fol low- 
ing  e x p i r a t i o n  o f  t h e  1 - m i n u t e  p e r i o d .  E x c l u s i o n  from 
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resales of  b i d d e r s  who have f a i l e d  t o  complete t imber  sale 
c o n t r a c t s  is s p e c i f i c a l l y  p e r m i t t e d  by F o r e s t  S e r v i c e  
r e g u l a t i o n s ,  36 C.F.R. S 2 2 3 . 5 ( h ) ( 1 )  (19831, and has  been 
upheld by t h e  courts and by o u r  O f f i c e .  
B r o t h e r s ,  I n c o r p o r a t e d  V. Uni ted  S t a t e s ,  655 F.2d 1039 
-11, cert. d e n i e d ,  1 0 2  S. C t .  1970 (19821; 
T a n q f e l d t  Wood Product-., B-207688, May 3,  1983, 83-1 
CPD 468. T h u s ,  S e a b o a r d ' s  b i d  was p r o p e r l y  r e j e c t e d ,  and 
t h e  f i r m ' s  s t a t u s  is n e i t h e r  t h a t  of a d i s a p p o i n t e d  b i d d e r  
no r  o f  one t h a t  was p reven ted  from b idd ing  due to  a l l e g e d  
i m p r o p r i e t i e s  i n  t h e  sa le ,  g i v i n g  it t h e  r e q u i s i t e  i n t e r e s t  

- See  S i l l e r  

-~ 

i n  a p r o t e s t .  Cf. D i e  Mesh C o r p o r a t i o n ,  58 Comp. Gen. 111 
( 1 9 7 8 ) ,  78-2 C P r 3 7 4  ( s t a t i n g  t h e  g e n e r a l  r u l e  t h a t  a p a r t y  
i n e l i g i b l e  f o r  award o f  a procurement  c o n t r a c t  is n o t  
s u f f i c i e n t l y  i n t e r e s t e d  t o  p r o t e s t  which of  s e v e r a l  compet- 
ing  b i d d e r s  should  r e c e i v e  i t ) .  

R a t h e r ,  Seaboa rd ' s  s t a t u s  is t h a t  of a d e f a u l t e d  con- 
t rac tor  s e e k i n g  t o  l i m i t  t h e  damages w i t h  which it may be 
charged.  Whether t h e  resale p r i c e  was r e a s o n a b l e  and 
whether  t h e  Forest S e r v i c e  r e a s o n a b l y  a t t empted  t o  m i t i g a t e  
damages are q u e s t i o n s  " r e l a t i n g  to"  t h e  o r i g i n a l  timber 
sale  c o n t r a c t ,  and under  t h e  C o n t r a c t  D i s p u t e s  A c t  of 1978, 
4 1  U.S.C. S S  601 - 613 (Supp. I V  19801, m u s t  be r e s o l v e d  by 
t h e  Department of A g r i c u l t u r e  Board o f  Contract  Appeals. 
See Ordnance Materials,- Inc . ,  B-212772, September 23, 1983, 
83-2  CPD m ; In t ro l  C o r p o r a t i o n ,  B-210321, June  1, 1983, 
83-1 CPD 591; see a l so  G&W Lo  , AGBCA N o .  83-264-3, 
October  25, 19- - BCA -----e8 11 8 ( c o n s i d e r i n g ,  among 
o t h e r  t h i n g s ,  whether  damages f o r  b reach  o f  a timber sale 
c o n t r a c t  may be a s s e s s e d  b e f o r e  t h e  resale c o n t r a c t  h a s  
been per formed) .  

S e a b o a r d ' s  p r o t e s t  is d i smis sed .  

2 * d , u  . Van Cleve 
Ac t ing  Genera l  Counsel  
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